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This is the 2™ Affidavit of D. Lai

A\ "

N\ o in this case and was made on November %™ 2023.

SREGISTEZ™
- NO. S217956
VANCOUVER REGISTRY

IN THE SUPREME COURT OF BRITISH COLUMBIA

IN THE MATTER OF THE STRATA PROPERTY ACT, S.B.C. 1998, C.43
and

IN THE MATTER OF THE APPLICATION FOR THE WIND-UP OF THE OWNERS,
STRATA PLAN LMS 992

AFFIDAVIT

I, Derek Lai, chartered professional accountant, of Crowe MacKay & Company

Ltd., of 1100 - 1177 West Hastings St., Vancouver B.C., V6E 4T5, SWEAR THAT:

1. I am a Senior Vice President of Crowe MacKay & Company Ltd. (“Crowe
MacKay”) and as such have personal knowledge of the facts and matters hereinafter deposed to,
save and except where the same are stated upon information and belief, and, as to such facts, I

verily believe the same to be true.

2. Crowe MacKay’s appointment as the liquidator of The Owners, Strata Plan
LMS992 (the “Strata Corporation”), also known as Joyce Place (“Joyce Place”) was
confirmed by Order of Justice Marzari pronounced on October 19, 2022 in these proceedings.

Life-Safety Issues at Joyce Place

3. Joyce Place is a mixed-use strata development comprised of fifty-two (52)

apartment style strata lots, eight (8) townhouses, and three (3) non-residential strata lots.
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4. The Joyce Place building components suffer from numerous deficiencies
including, among other things, ongoing water ingress which has caused life-safety and structural

concerns, particularly in relation to the townhouses.

5. Since the Court’s confirmation of the appointment of Crowe MacKay as
liquidator (the “Liquidator™), the Liquidator has been actively working alongside, among others,
the Joyce Place strata property manager Dwell Property Management (“Dwell”), owners,
engineers, and contractors to address numerous life-safety issues and concerns relating to both
the tower and townhouses. The Liquidator’s top priority was and continues to be the health and
safety of the residents of Joyce Place as well as the public. Accordingly, the Liquidator has been
exercising care and diligence, to the best of its ability given the circumstances, in an effort to
mitigate all issues that may present an immediate life-safety risk to the occupants of Joyce Place

and the public.

6. The immediate life-safety concerns with respect to the tower have, in our view,
now been managed; however, the issues and concerns pertaining to the townhouses are still
ongoing. These issues include, among other things, ongoing water ingress, structural issues,
concerns surrounding the structural framing in the townhouses and whether these units can safely

support load (particularly if snow is permitted to accumulate on the third-floor decks).

7. Further, the Liquidator has faced numerous challenges attending to these life-
safety issues as several of the townhouse owners/occupants refuse to provide access to their units
in order to address the issues. In view of the immediate risks and concerns for life-safety, the
City of Vancouver (the “City”) District Building Inspector has been notified and they are now
undertaking their own investigation. Attending to these various life-safety concerns has resulted
in substantial costs including, but not limited to, professional fees, contractor costs and

insurance.

8. At or around the time of the Liquidator’s appointment, I was made aware that
Joyce Place did not have any insurance whatsoever for property or general liability coverage. To
the best of my knowledge, the Strata Corporation’s previous and only policy was for
Commercial General Liability coverage and that policy was permitted to lapse on or about

February 5, 2022.
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9. I was concerned about the lack of property and liability insurance as this was not
only a contravention to the Strata Property Act (the “SPA”) but the risks and exposure of the
stakeholders to significant liability could have been insurmountable while the property remained
uninsured. The Liquidator decided that having insurance is a prudent safeguard against the
prospect of a far greater loss to the owners were an insured event to occur and cause catastrophic
loss. Due to the overall condition of Joyce Place, the Liquidator had limited options fér
insurance as many insurers declined to provide a coverage quote. However, the Liquidator was

eventually able to obtain limited coverage through the following brokers:

(a) Commercial General Liability coverage through CapriCMW on December 21,
2022. The premiums were $140,000 due to the high-risk nature of the condition of
Joyce Place, specifically the townhouses. CapriCMW advised that they would
not be able to obtain replacement cost/property coverage due to, among other
things, the condition of the property. A copy of the CapriCMW declarations
pages of the insurance policy is attached to this affidavit and marked as Exhibit
“A”.

(b) Property Insurance coverage through HUB International (“HUB”) on March 10,
2023. The premiums were $168,000 for a 6-month term. The policy included
coverage of $8 million and with a deductible of $200,000. It also excluded
coverage for, among other things, water damage and building collapse due to
prior noted issues. Although this policy does not fully comply with the SPA
insurance requirements for full replacement value cdverage, after discussions with
HUB, the Liquidator’s legal counsel, members of the strata council and the
property manager, the Liquidator decided it was the most prudeht course of action
to meet the SPA insurance requirements as closely as the market would allow and
to protect the long term interest of the owners as much as possible. This policy
was renewed on September 10, 2023 for a further 6 months with a premium of
$160,000. A copy of the declarations pages of the HUB policy is attached to this
affidavit and marked Exhibit “B”.

10. A summary of the costs related to addressing life-safety issues and insurance

incurred to date for Joyce Place is as follows:
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| S  Townhouse Tower  Insurance  Total
RDH (Engineering) o % 18239.19 § 1645508 - § 3460427
Steelhead Contracting (Contractor) 1739956 1086330 - 28262.86
WestYork (Contractor) - 151,50 - 1,575.00
EPS Building Maintenance (Contractor) - 582750 - 582750
b Inswance (Property Insurance - - 3800000 32800000

CapriCMW (CGL Insurance) | - - 140,000.00 __140,000.00_
These costs do not include the professional fees of the Liquidator and its legal counsel that have

been accruing since the inception of the wind-up.

11. Due to the significant costs incurred to address the life-safety issues and insurance
for Joyce Place, there were insufficient funds in the Joyce Place operating and contingency
reserve fund to pay these costs. Specifically, there were no ready funds to pay the préperty
insurance premiums. Based on professional advice from a number of parties, the Liquidator
determined that the Joyce Place special levy funds (the “SL Funds”), originally earmarked for
building repairs, could be used to fund the insurance costs. Accordingly, the Liquidator
authorized the use of the SL Funds to pay the property insurance premium. A summary of costs
paid by the SL Funds for the period of October 2022 to October 2023 is attached to this affidavit
and marked as Exhibit “C”.

Bylaw Prosecution

12. Joyce Place is currently the subject of an ongoing bylaw prosecution by the City,
Provincial Court File Number 38027. In 2019, Joyce Place was the subject of various Unsafe
Orders issued by the City regarding “substantial structural decay and rot” in certain locations of
the townhouses. As nothing was done to remedy this, the City subsequently charged the Strata

Corporation with certain bylaw contraventions.

13. The Strata Corporation plead guilty to those charges. The Strata Corporation was
fined and a Provincial Court order was issued on December 1, 2020, ordering the Strata
Corporation to apply for the required permits by January 31, 2021, and complete all work
required by those permits within 90 days. That work was not done and, in July 2021, the Strata
Corporation was charged a second time with failing to comply with the order. On March 9,

2023, the Liquidator, on behalf of the Strata Corporation, plead guilty to this offence. A fine of
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$2,500 was imposed and a Provincial Court order was issued requiring that an application for
“required permits to repair the failed structural framing at the north elevation of the premises” be
made to the City or “have the premises at the Property demolished, or dispose of the land and
building at the Property, on or before December 31, 2023.”

14. Attached to this affidavit and marked as Exhibit “D” is a true copy of the order of
Judge Jamieson issued March 9, 2023.

15. Based on a report provided to me from the building engineer, RDH Building
Science Inc, dated April 30, 2021, the cost to effect the repairs to the townhouses could be in the
neighborhood of $2.265 million and the timelines involved to complete the work could be
significant. This estimate does not take into consideration other costs to maintain Joyce Place
while the work is underway, which includes professional fees, insurance, relocation costs and
others. I understand from representatives of Intracorp Vanness Limited Partnership
(“Intracorp”), and verily believe, that if the sale to Intracorp completes, the townhouses are to

be demolished as part of the redevelopment.

The Purchase and Sale Agreement

16. The Strata Corporation, as vendor, and Intracorp, as purchaser, are parties to a

Purchase and Sale Agreement dated J anuary 11, 2021 (the “PSA”) for the sale of Joyce Place.

17. Schedule B to the PSA sets out various conditions to the benefit.of both Intracorp
and the Strata Corporation.

18. Section 2(c) of Schedule B contains a subject condition to the benefit of Intracorp
that the City approve a rezoning and redevelopment application in a manner satisfactory to
Intracorp including, without limitation, as to the permitted form, uses, and achievable density for
the redevelopment of the property on which Joyce Place is situated (the “Purchaser’s
Condition™).

19. Several provisions in the PSA set out how to determine the date by which

Intracorp is required to waive or fulfil the Purchaser’s Condition (the “Subject Waiver Date”).
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20. Section 3 of Schedule B to the PSA stipulates how Intracorp can exercise its right
to unilaterally extend the Subject Waiver Date (the “Extension Right”).

Amendments to the PSA

21. By way of the following amendments to the PSA, the parties agreed to extend the

dates of certain conditions in Schedule B:

(a) a first amendment dated June 20, 2022, a copy of which is attached to this
affidavit and marked as Exhibit “E”;

(b) a second amendment dated August 20, 2022, a copy of which is attached to this
affidavit and marked as Exhibit “F”; and

(c) a third amendment dated November 28, 2022 (the “Third Amendment”), a copy
of which is attached to this affidavit and marked as Exhibit “G”.

22. Pursuant to the Third Amendment, the Subject Waiver Date for the Purchaser’s

- Condition was extended to July 5, 2023, subject to Intracorp’s Extension Right.

23. By Notice of Extension dated June 27, 2023, Intracorp notified the Strata
Corporation of its election to exercise its Extension Right to extend the Subject Waiver Date
from July 5, 2023, to January 4, 2024. Attached to this affidavit and marked as Exhibit “H” is a
true copy of the Notice of Extension, dated June 27, 2023.

24. On October 11, 2023, the Liquidator, on behalf of the Strata Corporation, and
Intracorp entered into a fourth amendment to the PSA (the “Fourth Amendment”) to further
extend the Subject Waiver Date from January 4, 2024, until May 8, 2024 (the “Extension”).
Attached to this affidavit and marked as Exhibit “I” is a true copy of the Fourth Amendment.

25. The Fourth Amendment provides, among other things, that:

(a)  within 21 days after entering into the PSA Amendment, the Liquidator will hold
an information meeting for the Strata Corporation (the “Information Meeting”),
for the purpose of providing information to the strata members regarding the

Fourth Amendment and extension of the Subject Waiver Date; and
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(b) - as soon as reasonably possible following the information meeting, the Liquidator
will apply to the Supreme Court for an order approving the PSA Amendment and,

in any event, within 45 days after the Information Meeting.
The Rezoning Application

26. Since Joyce Place is located in an area that does not benefit from a higher density
designation under the applicable City area plan, Intracorp must make a rezoning application in
order to be able to redevelop Joyce Place and to proceed with the sale (the “Rezoning

Application”).

217. To the best of my knowledge, Intracorp has been actively working with the City
with respect to the Rezoning Application. The City issued a letter to Intracorp advising that the
application was considered by the Urban Design Panel and provided an estimate that the public
hearing for Joyce Place could occur in the first quarter of 2024. This proposed public hearing
date pushed the City approval dates beyond the current Subject Waiver Date for the Purchaser’s
Condition of January 4, 2024. Attached to this affidavit and marked as Exhibit “J” is a true
copy of the letter from the City, dated August 11, 2023.

28. Beginning in August 2023, representatives of Intracorp began discussing with me

an extension of the PSA.

29. The Joyce Place listing realtor, Hart Buck of Colliers, informed me, and I verily
believe, that the extension is necessary due to administrative delays in Intracorp’s Rezoning
Application, approval of which is required to fulfil the Purchaser’s Condition. Attached to this
affidavit and marked as Exhibit “K” is a true copy of a letter, dated October 27, 2023, from
Colliers addressed to the Liquidator (the “Colliers Letter”).

Owner Updates and the Information Meeting

30. The Liquidator regularly provides updates to Joyce Place owners. These updates
are circulated to owners by mail and email. Attached to this affidavit and marked as Exhibit
“L” is a true copy of a the Liquidator’s letter dated August 25, 2023, advising owners of a

variety of issues, including Intracorp’s request for a fourth month extension.
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31.

that:
(a)
(b)
(©)
(d)
(e

32.

I am advised by Lisa Frey, legal counsel for the Liquidator, and verily believe,

At the start of the wind-up process for Joyce Place, Lawson Lundell was provided
with a list of current email addresses for all but six of the owners of Joyce Place

(the “Email List”) by the strata property manager, Dwell;

The Email List has been used to provide Joyce Place owners with various updates

since the appointment of the Liquidator;
On October 20, 2023, Dwell provided an update of the Email List to Ms. Frey;

On October 23, 2023, she sent an email to the updated Email List notifying the
Joyce Place owners that a virtual information meeting would be held on October
30, 2023 at 7 pm to provide an update on the extension to the PSA. Attached to
this affidavit and marked as Exhibit “M” is a true copy of Ms. vFrey’s email dated
October 23, 2023; and

On October 30, 2023, Ms. Frey sent a second email to the updated Email List
reminding Joyce Place owners of the Information Meeting and providing a copy
of the Colliers Letter. Attached to this affidavit and fnarked as Exhibit “N” is a
true copy of Ms. Frey’s email dated October 30, 2023 (without the attached
Colliers Letter).

I am advised by Leo Chan of Dwell, that on or about October 30, 2023, he posted

to the Dwell secure website maintained for Joyce Place notice of the Information Meeting and

connection details for it. Attached to this affidavit and marked as Exhibit “O” is a true copy of

an email form Mr. Chan containing screen shots of that Dwell webpage.

33.

On October 30, 2023, I attended a virtual Information Meeting held for the

owners of Joyce Place, commencing at 7:00 pm. The meeting was chaired by Ms. Frey. Also in

attendance were Peter Roberts, litigation counsel to the Liquidator, Hart Buck and Jennifer

Darling of Colliers, Leo Chan of Dwell, the Joyce Place strata managers, Farouk Babal of

Intracorp, and Sophie Perndl of the Pooni Group, consultants with Intracorp. Approximately 35

owners attended the Information Meeting. The Information Meeting lasted about one hour.
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34. At the Information Meeting, Mr. Babal and Ms. Perndl gave a slide presentation
about Intracorp’s development plans for Joyce Place and the efforts to obtain rezoning and
development approval from the City (the “Slide Presentation”). They presented a probable
timeline for the City processing the Rezoning Application, including a likely public hearing in
late January 2024. Several owners asked questions that were answered by Mr. Babal and Ms.

Perndl. The Intracorp attendees then left the meeting.

35. After the Intracrorp representatives left the meeting, I spoke about the reasons for
the Fourth Amendment and why I had decided to sign it. Mr. Buck and Ms. Darling spoke of the
current market conditions and the likely difficulty and timeline if Joyce Place were to be re-
marketed for sale. Mr. Roberts spoke about the court approval application required under the
Fourth Amendment and its timing. Several owners asked questions of this group that were

answered.

36. I am further advised by Ms. Frey, and verily believe, that on November 5, 2023
she sent an email to the Email List attaching summary notes of the Information Meeting she
prepared and attaching the Slide Presentation. Attached to this affidavit and marked as Exhibit
“P” is a true copy of that email attaching the summary notes of the Information Meeting and the
Slide Presentation. I am further advised by Ms. Frey, and verily believe, that on November 6,
2023 this package was mailed by regular mail to the six Joyce Place owners who are not on the

Email List.

The Liquidator’s Position regarding the Extension

37. Based on my discussions with Mr. Buck and Ms. Darling of Colliers, I understand
and verily believe to be true that they have been working with the Strata Corporation and
stakeholders for over six years, and therefore have a deep understanding of the circumstances

surrounding the sale of Joyce Place and the wind-up of the Strata Corporation.

38. During our conversations, Colliers cautioned against going back to market and
believes the market for development land in Greater Vancouver is currently considerably softer
than it has been in the previous few years. Accordingly, Colliers does not see an opportunity for

improvement by abandoning the current deal for J oyce Place with Intracorp.
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39. Further, Colliers believes the Extension contemplated in the Fourth Amendment
will still provide a shorter timeline to completion of the sale process than would be expected
from any new purchaser prepared to offer on Joyce Place, which may create significant new due

diligence and approval timelines.

40. The Liquidator supports the comments from Colliers and shares its concern with
respect to the uncertain timelines involved in finding a new purchaser or renegotiating a new

contract with Intracorp, particularly in view of today’s softened real estate market.

41. I also consulted with numerous owners, including the strata council members, and
did not received any opposition with respect to the Extension. In fact, the owners of the Strata

Corporation I spoke with generally appear to be supportive of the Extension.

42. I am aware of three owners that have expressed concerns about the Extension
because they have variable rate mortgages with increased interest rates during the Extension
period until the sale completion date. Two owners contacted me before the Information Meeting
and T am advised by Ms. Frey, and verily believe, that one owner submitted a question in the
Information Meeting virtual chat raising the same concerns. The Liquidator’s position is that the
Extension is a faster route to a sale of Joyce Place than the alternative, and that it is in the best

interests of the owners with variable rate mortgages to proceed with the Extension.

43. In my capacity as representative of the Liquidator, I believe that Intracorp has
been acting with due care and diligence in satisfying the Purchaser’s Condition for rezoning. I
understand that Intracorp also recently purchased a neighbouring house in anticipation of the
Rezoning Application being approved by the City, which demonstrates their commitment to

close on this transaction.

44. The Fourth Amendment provides that Intracorp will pay additional deposits,
including a non-refundable payment of $50,000 defined in the Fourth Amendment as the
“Approval Costs Fund” and a further $300,000 after court approval, half of which ($150,000) is
non-refundable and will not be credited to the PSA purchase price. The liquidator negotiated the
$200,000 non-refundable amount in order to compensate the Strata Corporation for the legal

costs of seeking the required court approval of the Fourth Amendment and to pay for a majority
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of the insurance costs for Joyce Place during the four-month extension so that the owners were

not burdened with these costs.

45. If the Liquidator’s agreement to the Fourth Amendment is not approved, I
understand that Intracorp is unlikely to remove its rezoning condition by the current January 4,
2024 deadline and the PSA will not likely proceed. The Liquidator will need to return Joyce

Place to market in search of a new purchaser or renegotiate a new contract with Intracorp.

46. Based on the above, the Liquidator executed the Fourth Amendment to allow the
Rezoning Application to achieve final adoption by the City before the new Subject Waiver Date
of May 4, 2024, as set out in the Extension.

47. I am advised by Ms. Frey, and verily believe, that Lawson Lundell received in

trust from Intracorp the “Approval Costs Fund” as that term is defined in the Fourth Amendment.

48. In my Qiew, finding a new purchaser or renegotiating a new contract with
Intracorp will prolong the sales process of Joyce Place by far longer than four months. This
likely delay will accordingly result in diminished returns for the Joyce Place strata owners, as the
Liquidator will be required to continue its administration of the wind-up which includes, among
other things, incurring costs to address life-safety concerns, the ongoing payment of high

insurance premiums and any other issues that may arise.

49. I swear this Affidavit in support of an application by the Liquidator for an Order

confirming and approving the decision to execute the Fourth Amendment.

SWORN BEFORE ME at Vancouver, in the
Province of British Columbia, this ‘Z‘“\ day of
November 2023!

e

DEREKTAIL

A Commissioner fof taking Affidavits for
British Columbia. |

R N NI g S A

JONAT McNAIR
A Commissioner for Oaths in and
for the Province of British Columbia
Expiry date: June 30, 2024
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